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EDITORIAL NOTES. 


In a case of West v. Pearson, tried before Judge Dixon at the Pas- 
saic circuit last month and reported in this number of the JOURNAL, 
the question arose whether what is called a common law marriage is valid 
in New Jersey, and the Judge said the definition of the common law mar- 
riage was somewhat uncertain in New Jersey, but that he would lay down 
the law to be: ‘If a man and woman, capable of contracting marriage, 
mutually agree to become at once husband and wife, especially if they 
thereupon assume the rights and duties of the married state, they thence- 
forward are married to each other.” This doctrine may avoid unpleasant 
consequences in particular cases,but it would certainly be bad for society if 
it were generally known that a marriage could lawfully be made without 
the official sanction by either church or state. Such a doctrine, if laid 
down as a general rule, and not merely applied after the fact to particu- 
lar cases, would be generally considered as demoralizing and scandalous. 
It would certainly be unfortunate if, while civilized nations are engaged 
in devising greater safeguards against hasty and private marriages, it 
should become generally understood that in New Jersey a marriage 
might be contracted without any ceremony whatever. It is, no doubt, 
true that in many of the States of the Union the rule laid down by Judge 
Dixon has been applied by the courts to cases before them, although it 
is fortunately not generally known to be the law. The traditions of the 
people and their sense of propriety are against it. It is strange, in 
view of this, that it should be called the common law rule. There was 
no such rule in England at the time of the settlement of the American 
colonies. It is true that a marriage by verba de presenti was indissolu- 
ble between the parties and gave them the power by application to the 
spiritual court to compel the solemnization of an actual marriage, but 
there had always been a religious ceremony, and this was necessary to a 
complete marriage. The rule that consent alone was sufficient was a 
doctrine of the medizval canon law which was never adopted in England 
and was abrogated by the Council of Trent and which required marriages 
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to be celebrated by a priest in the presence‘of two witnesses. The inde- 
pendents in New England substituted a civil officer for the English cler- 
gyman, but the traditions of the people clung to the religious ceremony 
and marriages before ministers were soon provided for by statute in all 
the States. It was Chancellor Kent who in 1809 declared in an obiter 
dictum that no formal solemnization of marriage was necessary, and that 
words of present consent amounted to an actual marriage. In his Com- 
mentaries in 1826 he spoke of this as the doctrine of the common law 
and also of the canon law which governed marriages in England prior to 
the marriage act (Lord Hardwicke’s act 1753) of -26 George II, and his 
opinion has been followed in the decisions of many of the States. It was 
strongly opposed, however, by Chief Justice Parsons in 1810, and his 
opinion was followed by many eminent judges. The question has never 
been formally decided by the Supreme Court of New Jersey. In Gold- 
beck v.Goldbeck, 18 N. J. Eq. (3 C. E. G.) 42, the marriage referred to 
iook place in New York, and in Wilson v. Hall, 13 N. J. Eq. (2 Beas) 
142-145, this court only said that the cohabitation of the parties and 
their repeated formal recognitions of the marital relations furnished com- 
petent and plenary evidence of the fact of marriage. We cannot attempt 
to discuss this question in a short note. We only wish to call attention 
to the importance of the subject and insist that the legal and historical 
foundations of this doctrine should be thoroughly examined before New 
Jersey is committed to a doctrine which is pernicious in its effects and is 
distinctly a step backward in civilization. There is an excellent discus- 
sion on the law and history of the subject, in a series of articles by Frank 
Gaylord Cook in the Atlantic Monthly for February, March and April, 
1888. A summary of them may be found in the New Jersey Law Jour- 
nal for March, April and May of the same year, 11 N. J. L. J. 68, 99, 
129. 
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§ 1. Definition.—A pew is a seat in a church, separated from all the 
others, with a convenient place to stand or kneel therein.! Strictly 


' Bouv. L. Dict. (15th ed.) 412. 
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speaking, a church pew is a closed seat in a church,? and the word is so 
used in England; but in this country, a pew is generally understood to 
be a long low bench or slip capable of seating several persons. 

$ 2. Assignment of Pews.—In England, before the Reformation, the 
church was common to all parishioners; but after the Reformation the 
practice arose of assigning particular seats or pews to individuals. This 
assignment of pews was made by the ordinary, by a faculty which was a 
mere license, and was personal to the licensee, and all disputes concern- 
ing it were determined in the spiritual courts.’ And while every parish- 
ioner has a right to a seat in the parish church, he can not claim the 
right to have a particular pew assigned to his use.t A right to a pew 
can exist only by a grant of an ordinary or a bishop, called a ‘ faculty,” 
or by prescription.” At first the power of ordering the seats or pews in 
the church was discretionary and was vested by common law in the or- 
dinary, but by custom it came to be exercised by the church wardens, 
whe were the representatives of the ordinary in that respect, and whose 
assignment of seats was presumed to have been made with the approba- 
tion and consent of the ordinary.® Asa consequence it has become the 
settled law of the English courts that church wardens have a discretion- 
ary power to appropriate the pews of the church, subject only to the con- 
trol of the ordinary.’ While it was formerly held in England ® that a right 
to a pew may be acquired by prescription, it is thought that in this coun- 
try an individual right to the occupation of a particular pew will not arise 
from an occupation of it for ever so long a time,” unless it is annexed to 
a house, and it also be shown that the pew was repaired by the claim- 
ant, and those under whom he claims for the prescriptive period.! 

$3. Rights of Pew-holders in Pews—English Doctrine.—In England, 
the freehold to the church being in the parson for the time being, the 
right which the pew-holder has in his pew is merely an incorporeal inter 


? Brumfitt v. Roberts, L. R. 5, C. P. 224, 232. 

® State v. Trinity Church, 45 N. J. L. (16 Vr.) 230; s. c. 28 Alb. L. J. 111; see Presby- 
terian Church v. Andrews, 21 N. J. L. (1 Zab.) 329; Burnes’ Eccl. L. tit. “ Churches” ce. 
27 ; Hook’s Church Dict. tit. “ Pews.’’ 

4 State v. Trinity Church, 45 N. J. L. (16 Vr.) 230; s. c. 28, Alb. L. J. 111; matter of 
Cathedral Church, 8 L. T. 861. 

® See Crisp v. Martin, L. R. 2, Pro. Div. 15; s.c.19 Moak’s Eng. Rep. 553; Bryan v. 
Whistler, 8 Barn. & C. 288; s. c. 15, Eng. C. L. 147; Griffin v. Dighson, 5 Best & Smith 
93; Morgan v. Curtis, 3 Mees & R. 389; Jarrat v. Steele, 3 Phill. 167; Pettman v. Bridge, 
1 Phill. 316; 2 Bl. Com. 428. 

6 2 Bac. Abr. 242; 1 Burnes’ Eccl L. 359; Church Warden, 2; Woods Inst., 88-90. 

7 See State v. Trinity Church, 45 N. J. L. (16 Vr.) 230; s. ¢. 28, Alb. L. J. 111; 
Reynolds v. Monkton, 2 M. & Rob. 384; Matter of Cathedral Church, 8 L. T. 861. 

8 See Morgan v. Curtis, 3 Mees & R. 389. 

* See Boothby v. Bailey, Hobb. 69; Stock v. Booth, 1 T. R. 428; Wood’s Inst. 90. 

1 State v. Trinity Church, 45 N.J. L. (16 Vr.) 230; s. c. 28, Alb. L. J. 111; See Hook’s 
Dic. tit. “ Pews ;”’ Wood’s Inst. 90. 
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est, and is in the nature of an easement in the lands of another? entitling 


the party to a right to occupy the pew during divine services ;? but does 


not confer the right to be in the pew at all times, or at any other time 
than when the church is open for church purposes.+ 

§ 4. Same—American Doctrine.—In this country the title to pews in 
a church depends on statutes enacted to regulate this kind of property. 
In some of the states church pews are declared by statute to be an inter- 
est in the real property,’ while in others they are declared to be an inter- 
est in personal property. In the absence of statues regulating such 
property, the interest of a party in a pew ina church, although a limited 
and qualified interest, is usually considered to be an interest in real prop- 
erty,® notwithstanding the ownership is simply that of an exclusive ease- 
ment for special purposes,‘ being merely a right to occupy under certain 
restrictions.* They are regarded and treated as real property in all cases 


? Brumfitt v. Roberts, L. R. 5, C. P. 232 ; Woolcombe v. Ouldridge, 3 Add. 1 ; Mainwar- 
ing v. Giles, 5 B. & Ald. 356; s. c. 7, Eng. C. L. 198; Gully v. Bishop of Exter, 4 Bing. 
294; s.c. 13 Eng. C. L. 508, 510; Reynolds v. Monkton, 2 M. & Rob. 384; Pettman y. 
Bridge, 1 Phill. 316; See Daniel v. Wood, 18 Mass. (1 Pick.) 102; 11 Am. Dec. 151 ; Shaw 
v. Beveridge, Hill (N. Y.) 26; s. c. 38 Am. Dec. 616. 

32 Add. Eccl. 419. 

* Brumfitt v. Roberts, L. R. 5, C. P. 232; Mainwaring v. Giles, 5 Barn. & Ald. 356; 
s.c. 7, Eng. C. L. 198; Gully v. Bishop of Exter, 4 Bing. 294; s.c.13 Eng. C. L. 508; 
Ridolt v. Harris, U. C. C. P. 88. 

5 As in Massachusetts, outside of the city of Boston, Jackson v. Rounsville, 46 Mass. (5 
Met.) 127; and in Vermont, O’Hear v. De Goesbriand, 33 Vt. 593; s. c. 80 Am. Dec. 653, 
655. 

® See Matter of Successors of Gamble, 23 La. An. 9; Shoier v. Trinity Church, 109 Mass. 
1; Jackson v. Rounsville, 46 Mass. (5 Met.) 127; Daniel v. Wood, 18 Mass. (1 Pick.) 102; 
s.c. 11 Am. Dec. 151; Gay v. Baker, 17 Mass. 435, 438; s.c. 9 Am. Dec. 159; Bates v. 
Sparrell, 10 Mass, 323; Presbyterian Church v. Andruss, 1 N. J. L. (Coxe) 525; St. Paul’s 
Church v. Ford, 44 Barb. (N. Y.) 16; Vielxe v. Osgood, 8 Barb. (N. Y.) 130; Shaw v. 
Beveridge, 3 Hill (N. Y.) 26; s. c. 38 Am. Dec. 616; First Baptist Church v. Bigelow, 16 
Wend. (N. Y.) 28; Church v. Wells, 24 Pa. St. 249; Howe v. Stevens, 47 Vt. 272; O’Hear 
v. De Goesbriand, 33 Vt. 593; s. c. 80 Am. Dec. 653, 655; Barnard v. Whipple, 29 Vt. 401; 
s. c. 70 Am. Dec, 422; True v. Merrill, 28 Vt. 612; Hodges v. Green, 28 Vt. 358; Kellog 
v. Dickinson, 18 Vt. 266. In the case of Brumfield v. Carson, 33 Ind. 94; s. c. 5 Am. Rep. 
184, it is said that the right to use a church edifice to worship in, when unoccupied by the 
church to which it belongs, is an interest in real estate, and a contract therefor, to be valid 
under the statute of frauds, must be in writing, signed by the party to be charged. 

7 Daniel v. Wood, 18 Mass. (1 Pick.) 102; Gay v. Baker, 17 Mass. 438; s c. 9 Am. Dec. 
159; Church v. Wells, 24 Pa. St. 249. In the case of Shaw v. Beveridge, 3 Hill (N. Y.) 
26; s. c. 38 Am. Dec. 616, the court say that the owners of pews have an exclusive right 
to their possession and occupation for the purposes of public worship; not as an easement, 
but by virtue of their individual right of property therein, derived, perhaps, in theory at 
least, from the corporation represented by the trustees who are seized and possessed of the 
temporalities af the church, The owners hold and possess their particular seats in severalty, 
in subordination to the more general right of the trustees in the soil and freehold. These 
rights are distinct and separate; and neither do they, nor the respective possessions grow- 
ing out of the enjoyment of them, necessarily conflict with each other. Second Cong. Soc. 
in North Bridgewater v. Waring, 41 Mass. (24 Pick.) 304. 

® Sohier v. Trinity Church, 109 Mass. 1, 21, citing Re. New South Meeting House, 95 





ari 
sce 
wil 
elu 
of 

tio 
$10 
ter 
‘bor 





tling 


does 


time 


vs in 
arty. 
iter- 
iter- 
such 
‘ited 
rop- 
ase- 
tain 


ASeS 


war- 
3ing. 
- We 
‘haw 


356 ; 
08 ; 


16 
ear 
01; 
log 
ep. 
the 
lid 


a 
eee ee re 





CHURCH PEWS. 165 


arising under the statute of frauds,’ the statute of conveyances,! or of de- 
scent and distributions,” and a devise of a testator’s real estate carries 
with it his pew-rights.’ While the pew-holder has an absolute and ex- 
clusive right to the possession and enjoyment of his pew for the purposes 
of public worship as long as the house remains, and may maintain an ac- 
tion against a trespasser, or any person who disturbs him in the posses- 
sion thereof, or in any way infringes upon his rights thereto,‘ yet this in- 
terest in the pew is separate from the fee,® and is limited and qualified 
both as to the nature of the estate and the time and manner of enjoy- 
ment. The assigning or leasing of a pew does not confer upon the holder 
thereof the right to be in it at any other time than during public worship 
or to oecupy it for any other purposes than those of public worship and 
matters connected therewith. Thus where the parishor society lends or 
hires the use of the meeting-house in which the pew is situated for pur- 
poses not connected with the public religious worship of the society or 


Mass. (13 Allen) 497, 502; Atty. Gen. v. Federal Street Meeting House, 69 Mass. (3 Gray) 
1; Howard v. First Parish of North Bridgewater, 24 Mass. (7 Pick.) 138; Wentworth v. 
First Parish of Canton, 20 Mass. 3 Pick.) 344; Daniel v. Wood, 18 Mass. (1 Pick.) 102; 
8. c. Am. Dee. 151; Gay v. Baker, 17 Mass, 434; s. c. 9 Am. Dee. 159. 

* State v. Trinity Church, 45 N. J. L. (16 Vr.) 230; s.c. 28 Alb. L. J. 11; Voorhees v. 
Presbyterian Chureh, 17 Barb. (N. Y.) 103; affg. 8 id. 135; Viele v. Osgood, 8 Barb. (N. 
Y.) 130; First Baptist Church v. Bigelow, 16 Wend. (N. Y.) 28; Barnard v. Whipple, 29 
Vt. 401; s.c. 70 Am. Dec. 422. 

1 Rights in a pew can be transferred only in the manner provided for the transfer of real 
property. Barnard v. Whipple, 29 Vt. 401; s. c. 70 Am. Dec. 422; see Vele v. Osgood, 8 
Barb. (N. Y.) 130. 

? Bates v. Sparrell, 10 Mass. 323; First Baptist Church v. Bigelow, 16 Wend. (N. Y.) 
28; O’Hear v. De Goesbriand, 33 Vt. 593; s. c. 80 Am. Dec. 653, 655; Barnard v. Whip- 
ple, 29 Vt. 401; s.c. 70 Am. Dec. 422. It is said in Freligh v. Platt, 5 Cow. (N. Y.) 494, 
ithat the sale of pews in a church is not a sale of real estate. 

’ Bates v. Sparrell, 10 Mass. 323; see Succession of Gamble, 23 La. An. 9; Parsly v. 
Andrews, 21 N. J. L. (1 Zab.) 325. 

* See Groton v. Hadsell, 63 Mass. (9 Cush.) 508 ; Jackson v. Grindell, 64 Mass. (5 Met.) 
127 ; Sargent v. Price, 43 Mass. (2 Met.) 80; Kimball v. Second Parish of Rowley, 41 
Mass. (24 Pick.) 347; Howard v. First Parish of North Bridgewater, 24 Mass. (7 Pick.) 
138; Gray v. Baker, 17 Mass. 435; s. c. 9 Am. Dec. 159; Fisher v. Glover, 4 N. H. 180; 
Woodworth v. Payne, 74 N. Y. 196; s. c. 30 Am. Rep. 298; St. Paul’s Church v. Ford, 34 
Barb. (N. Y.) 16; Cooper v. Presbyterian Church, 32 Barb. (N. Y.) 222; Abernethey v. 
Church of Puritans, 3 Daly (N. Y.) 1; Heeney v. St. Peter’s Church, 2 Edw. Ch. 608; 
Shaw v. Beveridge, 3 Hill (N. Y.) 26; s. c. 38 Am. Dec. 616; Baptist Church v. Witherell, 
3 Paige Ch. (N. Y.) 296, 302; s.c. 24 Am. Dec. 223; Price v. Methodist Church, 4 Ohio 515, 
541; Howe v. Stevens, 47 Vt. 262; O’Hear v. DeGoesbriand, 33 Vt. 593; s. c. 80 Am. 
Dec. 653; Perrine v. Granger, 33 Vt. 101; Wheaton v. Gates, 18 Vt. 395; Kellogg v. 
Dickinson, 18 Vt. 266; Pettman v. Bridger, 1 Phill. Eccl. 316. 

See Woodworth v. Payne, 74 N. Y. 196, 200; s.c.30 Am. Rep. 298, 301; Shaw v. 
Beveridge, 3 Hill (N. Y.) 26; s. c. 38 Am. Dec. 616; First Baptist Church v. Bige- 
llow, 16 Wend. (N. Y.) 28; Justice Miller says in Woodworth v. Payne, supra, that 
pews may be leased and held distinct from the fee. 

® See Kimball v. First Parish of Rowley, 41 Mass. (24 Pick.) 347; Daniel v. Wood, 18 
Mass. (1 Pick.) 102; s. c. 11 Am. Dec. 151; Gay v. Baker, 17 Mass. 435; s. c. 9 Am. Dec. 159. 
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congregation which owns the house, it is thought that the use of th: 
house extends to the use of the pews also, to the exclusion of the holders 
thereof.’ 

$5. Law Regulating—At common law unless the. right to a pew was 
an easement proper, that is, was appurtenant to some dominant tene- 
ment, it was of purely ecclesiastical jurisdiction and the remedies per- 
taining to it were of ecclesiastical cognizance.* Courts of law will not 
interfere with the rules of a voluntary religious society, adopted for the 
regulation of its own affairs, unless to protect some civil right which is 
infringed by their operation.” It is said in the case of the Baptist 
Church v. Witherell,! that over the church, as such, the legal tribunals 
do not profess to have any jurisdiction whatever, except to protect the 
civil rights of others, and to preserve the peace. All questions relating 
to the faith and practice of the church, and its members, belong to the 
church judicatories to which they have voluntarily subjected themselves. 
It follows that, where property and other substantial rights are not in- 
volved, the decisions of ecclesiastical courts are tinal, as they are the best 
judges of what constitutes an offence against the Word of God and the 
discipline of the church.” 

$ 6. Same—Episcopal Church.—The English ecclesiastical law forms 
the basis of the law regulating the affairs of the Episcopal church in this 
country, and is in force, except as modified by statute and the usages 
and canons of the church.* 

$ 7. Same—Same—Vestry’s Control_—The vestry of an Episcopal 
church may control the occupancy of a pew, and where the right to oc- 
cupy has been given them, it is not alienable or transmissible, and where 
the pew is rented annually, the one renting it has at most only a lease- 
hold interest for the term. The civil courts will not review the action of 


7 See Jackson v. Rounsville, 46 Mass. (5 Met.) 127-132. 

* Mainwaring v. Giles, 5 B. & Ald. 356; s.c. 7 Eng. C. L. 198; Spooner v. Brewster, 3 
Bing 136; s.c. 11 Eng. C. L. 74; Rogers v. Brooks, 1 T. R. 431; Stock v. Booth, 1 T. R. 
428. 

* Chase v. Cheney, 58 II]. 509; s.c.11 Am. Rep. 95; 10 Am. Leg. Reg. 295; State v. 
Trinity Church, 45 N. J. L. (16 Vr.) 230; s. c. 28 Alb. L. J. 111; See People ex rei Dilcher 
v. the German United Evangelical Church, 53 N. Y. 103; Petty v. Tooker, 21 N. Y. 
267; Robertson v. Bullions, 9 Barb. (N. Y.) 64; Gale v. Miller, 10 Paige Ch. (N. Y.) 627; 
s. c. 2 Den. (N. Y.) 492; Baptist Church v. Witherell, 3 Paige Ch. (N. Y.) 296; Sutter v. 
Dutch Reformed Church, 42 Pa, St. 503; German Reformed Church v. Siebert, 3 Pa. St. 
282; Forbes v. Eden, L. R. 1 Scotch Div. App. 568. 

' 3 Paige Ch. (N. Y.) 296; s. c. 24 Am. Dec. 223; see Robertson v. Bulliou, 9 Barb. (N. 
Y.) 64; Diffendorf v. Reformed Cal. Church, 20 John (N. Y.) 12; Lawyer v. Chipperly, 7 
Paige Ch. (N. Y.) 281. 

? German Reformed Church v. Siebert, 3 Pa, St. 291; see Shannon v. Frost, 3 B. Mon. 
(Ky.) 258. 

* State v. Trinity Church, 45 N. J. L. (16 Vr.) 230; s. c. 28 Alb. L. J.111; Lynd v. 
Menzies, 33 N. J. L. (4 Vr.) 162; Hoffman’s Law of the church, 14, 30, 34, 64. 
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vestrymen in excluding a member of a church from a particular pew; 
and this is true although they give no reason for their action, and do not 
give the complaining party a hearing.! 

§ 8. Same—Free Church.—It has been said that in a free church, 
where no charge is made for the sittings, the trustees have power to de- 
termine where attendants at worship shall sit, and may by force remove 
one who persists in sitting in a place other than that assigned to him.® 
But such trustees have not authority to distribute the property of the 
society among the individual members, or any class of them, nor can such 
right be conferred by the vote of a majority of the members of the socie- 
ty and the order of the court.® 

§ 9. Granting in Perpetuity.—The grant of a pew in a church edifice 
in perpetuity does not give to the pew-holder an absolute right of prop- 


erty, as in a grant of land in fee simple, but a limited usufractuary in- 


terest merely,’ being simply a right to occupy, * under certain restric- 


tions,” the pew during public worship of the congregation,! and possibly 
of sitting therein at meetings of the society held for temporal purposes.” 

§ 10. Interest of Pew-holder in Church Edifice and Lands.—Pews are 
held by very peculiar titles, which are a qualified and usufructuary 
right merely.’ The interest in a pew, while in the nature of and treated 


* State v. Trinity Church, 45 N. J. L. (16 Vr.) 230; s.c. 28 Alb. L. J. 110. 

® Sheldon v. Vail, 28 Hun. (N. Y.) 354. 

6 Wheaton v. Gates, 18 N. Y. 395. See Madison Avenue Baptist Church v. Baptist 
Church on Oliver street, 46 N. Y. 131, 140. 

7 See Re. New South Meeting House, 95 Mass. (13 Allen) 497, 502; Atty. Gen. v. Fed- 
eral Street Meeting House, 69 Mass. (3 Gray) 1; Howard v. First Parish in North Bridge- 
port, 24 Mass. (7 Pick.) 134; Wentworth v. First Baptist Parish in Canton, 20 Mass. (3 
Pick.) 344; Daniel v. Wood, 18 Mass. (1 Pick.) 102; s. c. 11 Am. Dee. 151; Gay v. Baker, 
17 Mass. 348; s. c. 9 Am. Dee. 159; Wall v. Lee, 34 N. Y. 149; Wheaton v. Gates, 18 N. 
Y. 395; Viele v. Osgood, 8 Barb. (N. Y.) 130; Freligh v. Platt, 5 Cow. (N. Y.) 494; 
Heenley v. St. Peter’s Church, 2 Edw. Ch. (N. Y.) 608; White v. Trustees Methodist 
Episcopal Church, 3 Lans. (N. Y.) 477, 481; First Baptist Church v. Witherell, 3 Paige 
Ch. (N. Y.) 296; s. c. 24, Am. Dee. 223; Craig v. First Presbyterian Church, 88 Pa. St. 42, 
51; s. c. 32 Am. Rep. 417; Kincaid’s App. 66 Pa. St. 411; s. c. 5 Am. Rep. 377. 

* Brown J. says in the case of Wall v. Lee, 34 N. Y. 141, 149, that the pew-holder can- 
not use his pew as a place from which to interrogate the clergy and fix a quarrel upon 
him, or in any way interrupt the services; not to impede or interfere with charitable or 
other collections taken up from the congregation assembled for religious worship. 

* Cohier v. Trinity Church, 109 Mass. 1; see Re New South Meeting House, 95 Mass. 
(13 Allen) 497; Attorney General w. Federal Street Meeting House, 69 Mass, (3 Gray) 1 ; 
Howard vy. First Parish of North Bridgeport, 24 Mass. (7 Pick.) 138; Wentworth v. First 
Parish in Canton, -0 Mass. (3 Pick.) 344; Daniel v. Wood, 18 Mass. (1 Pick.) 10-; s. ¢. 11 
Am. Dee. 151. 

' First Baptist Society v. Grant, 59 Me. 245; Presbyterian Church v. Andruss, 2) N. J. 
L. (1 Zab.) 325; Erwin v. Hurd, 13 Abb. (N. Y.) N.C. 91; Craig v. First Presbyterian 
Church, 88 Pa. St. 42, 51; s. c. 32 Am. Rep. 417 ; Jones v. Towne, 58 Vt. 462; s. c. 42 Am. 
Rep. 602; Howe v. Stevens, 47 Vt. 262; Brumfitt v. Roberts, L. R. 5 C. P. 232. 

2 Wall v. Lee, 34 N. Y. 141, 149; Baptist Church of Hartford v. Witherell, 3 Paige Ch. 
(N. Y.) 292; s. c. 24 Am. Dec. 223. 

8 Sohier v. Trinity Church, 109 Mass. 1, 20; citing New South Meeting House, 95 Mass. 
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as real estate, is incorporeal,* and carries with it no interest in the church 
edifice, or the land upon which the church stands.° The parish or so- 
ciety is the sole owner of the fee, both of the soil on which the church 
building stands and of the building itself.© Though limited both as to 
extent and manner of enjoyment and as to duration, the estate a pew- 
holder has in his pew may be for years, for life, or even in fee; and may 
be held in consideration of a fixed sum, or periodical payment of a stip- 
ulated amount, or assessments either fixed and certain or uncertain.‘ 
The deed or contract under which a pew is held is the only criterion of 
the nature and extent of the estate,® as well as of the extent of the power 
of the society to tax the holder thereof.° 

Having no title in or to either the soil beneath his pew,! nor the space 
above it,? the pew-owner has no right to dig a vault under it nor erect 
anything over it, without the consent of the owners or trustees of the 


(13 Allen) 497, 502; Attorney General v. Federal Street Meeting House, 69 Mass. (3 Gray) 
1; Howard v. First Parish in North Bridgewater, 24 Mass. (7 Pick.) 138; Wentworth v. 
First Parish in Canton, 20 Mass, (3 Pick.) 344; Daniel v. Wood, 18 Mass. (1 Pick.) 102; 
s. c. 11 Am. Dec. 151; Gay v. Baker, 17 Mass. 434; s.c. 9 Am. Dec. 159. 

43 Kent. Com. (13th ed.) 402. 

5 See Fassett v. First Parish in Boylston, 36 Mass. (19 Pick.) 36: ; Daniel v. Wood, 18 
Mass. (1 Pick.) 102; s. c. 11 Am. Dec. 151; Matter of Reformed Church, 16 Barb. (N. Y.) 
237; Freligh v. Platt, 45 Cow. (N. Y.) 494; Abernethy v. Society of Church of Puritans, 3 
Daly (N. Y.) 1,4; Henry v. St. Peter’s Church, 2 Edw. Ch. (N. Y.) 608. 

6 Proprietors of Union Meeting House v. Rowell, 66 Me. 400; Gay v. Baker, 17 Mass. 
435; s.c. 9 Am. Dec. 159; See Jackson v. Rounseville, 46 Mass. (5 Metc.) 127; Daniel v. 
Wood, 18 Mass. (1 Pick.) 102; s. c.11 Am, Dec. 151; Trustees of First Baptist Church of 
Ithica v. Bigelot 16 Wend. (N. Y.) 28; Kincaid’s App., 66 Pa. St. 411; s.c. 5 Am. Rep. 377. 

7 In the case of Gifford v. First Presbyterian Society of Syracuse, 56 Barb. (N. Y.) 114, a 
lease of a pew in a church contained a condition that the lessee and his assigns should pay 
to the trustees of the religious society, for the time being, all the taxes or assessments 
which might be levied or assessed thereon by said trustees, for certain specified purposes. 
It also contained the following restrictions: ‘ No taxes or assessments to be levied or as- 
sessed for the next ten years for the purchase ofa bell or organ; nor are they in any one 
year to exceed ten per cent. on the original appraised value of said slips.’ This language 
was held to be genera] enough to cover the whole duration of the lease, and that it was the 
intention of the parties to limit the taxation to ten per cent. in each year, while the estate 
should continue, and that the trustees were not authorized, at any time, to tax or assess 
upon the pew in question any more than at the rate of ten per cent. of the original ap- 
praised value thereof. 

* First Methodist Episcopal Society v. Brayton, 91 Mass. (19 Allen) 249; Abernethy v. 
Society of Church of Puritans, 3 Daly (N. Y.) 1, 4. 

* If the power of a religious society to assess a tax upon a pew is derived from and limit- 
ed by the deeds of the society to the pew-owners, a tax assessed in a part for purposes not 
specifically named in the deed is void. First Methodist Society v. Brayton, 91 Mass. (9 Al- 
len) 248; see Mussey v. Bulfinch Methodist Society, 55 Mass. (1 Cush.) 163; Stetson v. 
Kempton, 13 Mass. 272. 

1 Gay v. Barker, 17 Mass. 435; s. c. 9 Am. Dec. 159. 

® Kimball v. Rowley, 41 Mass. (24 Pick.) 347; Wentworth v. First Parish in Canton, 20 
Mass. (3 Pick.) 344; Gay v. Baker, 17 Mars. 435; s.c.9 Am. Dec. 159; Kellogg v. Dick- 
inson, 18 Vt. 266, 273. 
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church;* neither has he the right to decorate such pew according to his 
fancy ;+ and should he do so the trustees may efface the objectionable 
decoration, fill up the excavation beneath, or remove the obstruction 
above, which interferes with the equal enjoyment by others of the pews.° 

The fee to the land and the building being in the society, if the build- 
ing should become useless or dilapidated, and is abandoned by the con- 
gregation as a place of worship, or is destroyed by fire or otherwise, the 
rights of the pew-holder are gone.® If the church edifice is sold and re- 
moved and a new structure erected, or the church and ground sold and 
the site abandoned as a place of worship, the pew-holder is not entitled 
to a share of the proceeds.‘ He can neither compel the holding of di- 
vine services in the church, nor prevent the abandonment of it as a place 
of worship. A court of equity will not, on the application of a pew- 
owner, enjoin the pulling down and rebuilding or removal of the church 
edifice, by the trustees, whenever it shall be deemed expedient and 
proper.’ If a congregation abandon its meeting-house as a place of 
public worship, although it continue to be fit for that purpose, and erect 
a new one on a different site, it does not thereby subject itself to any lia- 
bility to the proprietor or lease-holder of a pew in the old meeting-house, 
in the absence of any showing that the society acted wantonly or with 
any intention to injure him.! 

$ L1. Changes and Reparrs.—All interest in and right to a pew is 
held subordinate to the right of the society or corporation to make neces- 
sary changes or desired repairs,” alter the internal structure of the house, 


3 Wentworth v. First Parish of Canton, 20 Mass. (3 Pick.) 345; Daniels v. Wood, 18 
Mass. (Pick.) 102; s.c. 11; Am. Dee. 151. 

*Church v. Wells, 24 Pa. St. 249. 

’ Kimball v. Rowley, 41 Mass. (24 Pick.) 347; Wentworth v. First Parish in Canton, 20 
Mass. (3 Pick.) 344; Kellogg v. Dickinson, 18 Vt. 273. 

® Abernethy v. Soc. of Ch. of Puritans, 3 Daly (N. Y.) 1; Kincaid’s App. 66, Pa. St. 
411; s c.5 Am. Rep. 377. 

7 Howe v. Sturns, 47 Vt. 262; see Wentworth v. First Parish of Canton, 20 Mass. (3 
Pick.) 245, 246; Church v. Wells, 24 Pa. St. 249. 

® Matter of Reformed Dutch Church, 16 Barb. (N. Y.) 237; Viele v. Osgood, 8 Barb. 
(N. Y.) 1835; McNabb v. Bond, 4 Brad. (N. Y.) 7; Henry v. St. Peter’s Church, 2 Edw. 
Ch. (N. Y.) 612. 

® Van Houten v. First Reformed Dutch Church, )7 N. J. Eq. (2 C. E. Gr.) 130; Re Brick 
Presbyterian Church, 3 Edw, Ch. (N. Y.) 155; see Howard v. First Parish in North Bridge- 
water, 24 Mass. (7 Pick.) 138; Wentworth v. First Parish in Canton, 20 Mass. (3 Pick.) 344; 
Freligh v. Platt, 5 Cow. (N. Y.) 496; Heeney v. St. Peter’s Church, 2 Edw. Ch. (N. Y.) 
612; Shaw v. Beveridge, 3 Hill (N. Y.) 26; 38 Am. Dee. 616. 

1 Fassett v. First Parish in Roylston, 36 Mass. (19 Pick.) 361; Voorhees v. Presbyterian 
Church, 8 Barb. (N. Y.) 152; Re Brick Presbyterian Church, 3 Edw. Ch. (N. Y.) 155; 
Kincaid’s App., 66 Pa. St. 411, 422; s. c. 5 Am. Rep. 377; see First Baptist Church v. 
Witherell, 3 Paige Ch (N. Y.) 296; Bronson v, St. Peter’s Church, 7 N. Y. Leg. Obs. 361. 

2 Sohier v. Trinity Church, 109 Mass. 1, 21; Van Houten v. First Dutch Reformed 
Church, 17 N. J. Eq. (2 C. E. Gr.) 126; Erwin v. Hurd, 13 Abb. (N. Y.) N.C. 91; Aber- 
nethy v. Society of Puritans, 7 Daly (N. Y.) 1,7; Solomon v. Congregation B’nai Jeshu- 
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enlarge the building, remodel the pews, or remodel or rebuild the meet- 
ing-house itself, or tear it down and build a new structure elsewhere.* 
The convenience of the individual must, in such cases, be subject to the 
general convenience of the whole congregation, and whoever purchases 
or leases a pew does so subject to this right of the society. If the 
edifice becomes useless by reason of age and dilapidation, or through 
injury, and the house has to be repaired or the building torn down and 


anew one erected in the same place, or if from some necessary cause 
the location is changed, the old edifice sold and a new one erected on the 
new spot selected, the pew-holder’s rights are gone and he has no claim 
either in law or equity.” The society, congregation or parish may take 
down their meeting house at any time in order to rebuild, either as a 
matter of necessity or of expediency. In the former case, we have seen, 
they are not liable to indemnify the pew-holder for the loss of his pew, 
but should the congregation or parish, from mere motives of convenience 
or desire for ornament, determine to pull down the old building and erect 
a new church edifice, they can do so only on an indemnity being paid to 
the pew-holder ; that is, the society or parish making the sale or lease 
of the pew must not wantonly deprive the grantee of the benefit of the 
license or privilege without making due compensation.°® 


New York City. 


run, 49 How. (N. Y.) 263; How v. Stevens, 47 Vt. 363; Greenway Hackin, L. R. 2 C. P. 
235; Hinde v. Charlton, L. R. 2 C. P. 104. 

§ Jones v. Towne, 58 N. H. 462; s. c. 42 Am. Rep. 602, citing Sohier v. Trinity Church, 
109 Mass. 1; Fassett v. First Parish of Boylston, 63 Mass. (19 Pick.) 361; Kimball v. 
Second Parish of Rowley, 41 Mass. (24 Pick.) 347; Daniel v. Wood, 18 Mass. (1 Pick.) 102; 
s.c. 11 Am. Dec. 151; Gay v. Baker, 17 Mass. 438; s. c. 9 Am. Dec. 159; see Wentworth 
v. First Parish of Canton, 20 Mass. (3 Pick.) 344; Van Houten v. Reformed Dutch Church, 
17 N. J. Eq. (2. C. E.G.) 130; Voorhees v. Presbyterian Church, 8 Barb. (N. Y.) 135; 
‘Kincaid’s App. 66 Pa, St. 411; s.¢c. 5 Am. Rep. 373; Craig v. First Presbyterian Church, 
88 Pa. St. 42; s. c. 32 Am. Rep. 417; Kellogg v. Dickinson, 18 Vt. 266; in Voorhees v. 
Presbyterian Church, 8 Barb. (N. Y.) 151; s. e. 17 id. 103; 5 How. (N. Y.) Pr. 74, it is said 
that the right that a pew-holder acquires, under a lease thereof, is in subordination to the 
more general right of the trustees in the soil and freehold; is in subordination to the right 
of the trustees to repair and alter the church, and that he cannot, therefore, by an action to 
recover the possession of the pew from them, practically enjoin such repairs; that his 
remedy, if the repairs deprive him of his power, as by piacing the pulpit on its site, is by 
an action for damages. 

* Jones v. Towne, 58 N. H. 462; s. c. 42 Am. Rep. 602; Fisher v. Glover, 4 N. H. 180. 

® Kincaid’s App. 66 Pa. St. 411, 422; s. c. 5 Am. Rep. 377, 382, citing Fassett v. Boylston, 
36 Mass. (19 Pick.) 361; Howard v. First Parish in North Bridgeport, 24 Mass. (7 Pick.) 
138; Wentworth v. First Parish in Canton, 20 Mass. (3 Pick.) 344; Daniel v. Wood, 18 
Mass. (1 Pick.) 102; s. ¢. 11 Am. Dec. 151; Gay v. Baker, 17 Mass. 435; s. c. 9 Am. Dec. 
159 ; Cooper v. First Presbyterian Church of Sand Hill, 32 Barb. (N. Y.) 222; Re Reformed 
Church of Sand Hill, 16 Barb. (N. Y.) 237; Voorhees v. Presbyterian Church, 8 Barb. 
(N. Y.) 135; 8. e. 17 id. 103; 5 How. (N. Y.) Rr. 74; Freligh v. Platt, 5 Cow. (N. Y.) 494; 
Re Brick Presbyterian Church, 3 Edw. Ch. (N. Y.) 133; Baptist Church of Hartford vy. 
Witherell, 3 Paige, Ch. (N. Y.) 296: Church v. Wells, 24 Pa. St. 249; Perrin v. Grange, 
33 Vt. 101; Kellogg v. Dickinson, 18 Vt. 266; see White v. Trustees of M. E. Church, 3 
Lans. (N. Y.) 477; s.¢c.3 Alb L. J. 214. 

* Sohier v. Trinity Church, 109 Mass. 121; Gay v. Baker, 17 Mass. 435; s. c. 9 Am. Dec. 
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SUYDAM ADS. SMITH. 
(Hunterdon Circuit Court, April Term, 1893.) 


New Trial—Newly Discovered Evidence— 
State of the Case—New Trial— Misconduct of 
Juror—Quotient Verdict—Juror Betting on 
Verdict.—On a motion for a new trial newly 
discovered evidence will not be considered 
if no state of the case has been prepared ac- 
cording to the rule, so as to show what the 
facts are. 

The officer in charge of the jury who ad- 
mitted that he was absent half the time, 


what was said by them either before or after 
this statement. Held, that this evidence was 
not sufficient to impeach the verdict. 

The testimony of jurors eannot be con- 
sidered for the purpose of impeaching their 
verdict. 

A juror, however, whose conduct is im- 
peached, is permitted to exonerate himself. 

If a juror, pending the trial, publicly of- 
fered to bet that the verdict would be for a 





testified that at one time while the jury certain one of the parties, this conduct is 
were locked up he heard them say thateach sufficient to impeach the verdict and the 
one named a certain amount and then di- verdict must be set aside. 

vided it by twelve, but that he did not hear 


On rule to show cause why verdict for plaintiff should not be set aside, 
and a new trial granted. 

Mr. H. C. Suydam and Mr. J. N. Voorhees for plaintiff. 

Mr. Geo. H. Large for defendant. 

ABBET?, J.: The reasons presented by defendant to sustain this appli- 
cation are: 

1. The alleged misconduct of the jury in each naming an amount of 
damages and then dividing the total amount by twelve and giving the 
quotient as the verdict of the jury. 2. The misconduct of the foreman 
of the jury during the course of the trial in offering to bet that the ver- 
dict would be for the plaintiff. 3. The misconduct of Juror Hartpence 
in having, during the trial, a conversation with one of the witnesses, 
named Walker, with reference to his testimony in the case. +4. Upon 
the ground that the verdict was against the weight of the evidence. 5. 
Upon the ground of newly discovered testimony. The defendant claim- 
ed that he had discovered since the trial that a witness named Rake 
was able to testify that 40 years prior he had, with another person, dug 
the ditch at Pin Oak Ridge, which was an important question in the 
case. 6. Upon the ground that a witness named Matilda Pedrick had 
made certain statements with reference to her feelings and in reference 
to facts in the case by which the defendant sought to impeach her 


testimony. 
I will first dispose of the reasons that do not relate to the misconduct 


of the jurors or some of them. 
With reference to the newly discovered evidence : Rule 26 of the 


159; Jones v. Towne, 58 N. H. 462; s. c. 42 Am. Rep. 602; First Baptist Church of Hart- 
ford v. Witherell, 3 Paige Ch. (N. Y.) 296; s. c. 24 Am. Dec. 223. Provisions for in- 
demnity to the pew-holder are made in some states by statute, as Mass. Gen. Stats. c. 30, 
$$ 35, 36; see Sohier v. Trinity Church, supra. : 
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‘Supreme Court provides that the party obtaining the rule shall prepare 
and deliver to the adverse party a state of the case upon which such 
motion is to be argued. After providing for the settlement of the state of 
the case by the Judge, the rule provides that the cause is to be argued 
on the case thus settled. This rule was not complied with in this case. 
I therefore hold that as to those matters which would require for their 
proper determination an examination of the testimony, or of the matters 
or proceedings which should be shown in the case thus settled, there can 
be no rule granted in this case. The court cannot determine whether 
the verdict was against the weight of the evidence, or determine, in the 
ease of Matilda Pedrick, what her testimony was or the importance of 
that part of her testimony which was attacked by the depositions. The 
only matters left for consideration are those alleging misconduct of 
jurors. . 

The third reason relates to the misconduct of a juror. Counsel who 
applied for the rule very properly stated that the testimony in reference 
to juror Hartpence was too unimportant and weak as a basis upon which 
to grant a new trial. 

The first reason stated on defendant’s brief is that the jurors reached 
a verdict by an illegal mode of determining the amount thereof instead 
of exercising their judgmeni in reference to the amount of damages. 
Counsel cited on this point, the case of Kennedy v. Kennedy, 18 N. J. 
L., (8 Harr.) 450. All that is authoritively decided in that case, as I 
understand it, is embraced in two points. First, That if it is clearly 
apparent from the testimony that the jurors instead of exercising their 
judgment and reflection in the case, proceeded to act upon and _ finally 
give their verdict as the result of chance or lot or auy other contrivance 
then the verdict will be set aside. Second, That affidavits may be re- 
ceived in exculpation of the conduct of the jurors where it is attacked. 
Outside of those two points there is nothing in the case except the indi- 
vidual views of different judges upon certain parts of the case. The 
rule in that case was refused. 

In this case the officer who had the jury in charge testifies in effect 
that he was placed in charge of the jury, that he locked them in the 
large room, that he was absent from his post of duty for at least half the 
time, that all that he heard the jury say while he was outside the door 
was, in effect, that each one named a certain amount and then divided it 
by twelve, but he did not hear what was said by them before or after 
this statement. 

Although he says in his testimony that he was there half the time, 
and attempts to state his belief and his inference from what he heard, 
yet all that he really did hear was that each named an amount of dam- 
ages for the plaintiff and that they then divided that amount by twelve, 
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but what was done or said before or after that, he does not know. Dur- 
ing the three-quarters of an hour that the jury was deliberating the 
whole case seems to have been under discussion, and there is not suffi- 
cient testimony in the case, in my judgment, to impeach: the verdict out- 
side of the attempt on the part of the plaintiff to attack the verdict by 
the testimony of certain of the jurors, showing misconduct on the part 
of the jury. 

The authorities are so clear that that cannot. be done, that the testi- 
mony of the jurors in this case must be excluded from the consideration 
of the court in the attempt to impeach the verdict. 

Excluding the testimony of jurors impeaching their verdict, which 
under the well settled law of this State cannot be considered, all that is 
left is the testimony of the officer in charge of the jury. This officer 
failed to do his duty in several respects. In the first place having 
been placed in charge of the jury it was his duty to remain there all the 
time. Second, it was not his duty to listen to what the jurors were 
doing. He states that he did not listen for the purpose of listening, but 
being there and hearing loud talk he necessarily heard what he testified 
to, which was simply what I have stated and nothing more. All the 
rest of the discussion, all the rest of what they said, and the final 
grounds upon which they reached their conclusion he did not hear and 
knew nothing about it. In my judgment his testimony is insufficient to 
set aside this verdict. It was the duty of this officer if he believed, as 
his testimony seems to suggest, that the jury were engaged in an 
improper mode of reaching a verdict, to have communicated that fact 
immediately to the court, so that the trial judge might have sent for the 
jury if they were attempting to reach a verdict im an illegal way, and 
have given them proper instructions as to their duty. He failed to do 
this, he failed to stay in attendance all the time, and instead of com- 
municating to the court what he had heard he seemed to have commu- 
nicated it to outside parties. If any such conduct on the part of a court 
officer is hereafter brought to the attention of the court, it will deal with 
the officer in a way which will show its condemnation thereof. The 
testimony is not sufficient in my judgment to set aside the verdict for 
this alleged misconduct of the jurors. 

The only point left is the case of the foreman of the jury, Calvin Huff, 
who, on the fourth day of the trial,which lasted some seven days, during 
the recess, went to a hotel near by, where he heard one of the jurors on 
the regular panel, (but not in this case), talking to another person with 
reference to the case. While they were talking Calvin Huff approached 
them and offered to bet that the verdict would be for Smith, and came 
again to them a second time and said; “I am the foreman of the jury ; 
how much will you bet.” That this conduct was not only improper on 
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his part but criminal is without question. If the matter had been 
brought to the attention of the justice who was trying the case, he would 
undoubtedly, after its conclusion, have punished this juror, and might 
have submitted the matter to the Grand Jury for indictment. There 
seems to be a loose idea prevalent in this community with reference to 
the duty of jurors and officers. in charge thereof. I shall deem it 
necessary in the discharge of my duty at the next term of this court, 
when the jurors are called together again, to instruct them fully as to 
their duty. 

The juror whose conduct was impeached, had the opportunity of 
denying the statements made by the two witnesses against him, and 
might have given his deposition in exoneration of his conduct, but he 
remained silent. The testimony of the two witnesses against him is 
therefore unimpeached and must be taken as verity in this case. 

Considering the conduct of this juror, in the most favorable light, it 
amounts to this, that the foreman on the fourth day of the trial, before 
the evidence had been concluded, before the summing up of counsel, be- 
fore the charge of the court, had made up his mind that Mr. Smith 
ought to have a verdict; not only that, but that he was of the opinion 
that all the other jurors had made up their minds to the same thing, and 
so satisfied was he of that result that he was willing to bet money on it. 
Now I say that a juror who so acts is unfit to sit in the case. I am 
clear that such conduct will impeach any verdict. The grounds upon 
which verdicts are set aside based on the misconduct of jurors, under 
the case as stated in Hutchinson ads. Consumers Coal Co., 38 N. J. L., 
(7 Vr.), 24, is that applications to set aside verdicts for the misbehavior 
of jurors are addressed to the sound legal discretion of the court and 
cannot ordiaarily be brought to the test of any fixed and definite rule. 
Each application must be determined mainly upon its own peculiar 
facts and circumstances, and should be granted or refused with a view, 
not so much to the attainment of justice in the particular case, as to the 
ultimate effect of the decision upon the administration of justice in 
general. 

I think it is necessary for the administration of justice in general that 
the people of a community should feel sure that a juror, while he is upon 
a panel, will hold his mind open until the case is closed and given to 
him in charge by the court, that he will not take sides either way until 
the case is concluded, that he will listen to all the testimony on both 
sides with an unbiased mind, that he will listen to what the court may 
say as to the law, and that after having all the light which the law gives 
to him on that subject, that then he will exercise his sound discretion 
without bias or partiality to try to reach a verdict under the evidence, 
and under the charge of the court. Unless this course is adopted by 
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NORTH WARD NATIONAL BANK V. CONKLIN, WIFE ET ALS. 


jurers, the lives, the liberty and the property of the community are all 
subject to the caprice of the individual juror, or to his feelings, or to out- 


side or improper influences. The highest considerations involving the 
administration of justice require in this case that the verdict should be 
set aside on account of the conduct of the foreman of the jury, showing 
partiality and bias on his part. 

I dislike very much to set aside this verdict because I cannot say, in 
the absence of the state of the case, that substantial justice has not been 
reached by the verdict. It is a long case and its retrial will be a heavy 
burden upon parties, witnesses and jurors, and it will cost the county a 
considerable sum of money; but no such verdict can stand in a court of 
justice and the people of the county retain their confidence in trial by 
jury, and in the fairness of the administration of justice. Upon the 
second ground, and upon that alone, I therefore set aside this verdict 
and make the rule to show cause absolute. 

{The court ordered that each side pay half the costs at present, and if 
the case is retried the side gaining the cause may tax the costs. ] 


THE NORTH WARD NATIONAL BANK OF NEWARK, v. EDWARD L. CONKLIN AND 
LEONORA, HIS WIFE, ET ALS. 











Trust Deed—Assignment Act—Statute of 
Frauds.—C.and K.,partners, being insolvent, 
conveyed all their property to S., for the 
nominal consideration of one dollar, upon 
the trust expressly declared upon the face of 
their deeds, to convert the property into 
money, to use the same to complete unfinish- 
ed contracts which C. and K. had undertak- 
en and for the completion of which they 
were responsible, and, after retaining com- 
pensation for his services, to pay the surplus 
in his hands to all the then existing credit- 


ors of C. and K., who are named in the 
deeds, preferring some, who are specially 
designated for that purpose. The deeds con- 
tained a provision that S. should reconvey 
to C. and K. if they should, before the exe- 
cution of the trust, produce to him releases 
from all the creditors named. Held, that 
the deeds are void against a judgment cred- 
itor, who has not accepted them, within the 
first section of the assignment act (Rev. 36) 
and within the 12th section of the Statute 
of Frauds. (Rev. 446.) 


On original and supplemental bills and answers thereto. 

The bills are filed by a judgment creditor for the purpose of having 
the two deeds, hereafter referred to, declared void and set aside, the 
judgment debtors having no other property out of which the judgments 
can be satisfied than that which said deed purports to convey. 

On the 23rd of February, 1892, the day on which the first of the 
complainants’ judgments was recovered, Edward L. Conklin and Isaac 
W. King, who were partners trading as William King’s Company, with 
their wives, executed the deeds in question, dating them on the 18th of 


that month. 


One of the deeds, after reciting that Conklin and King had theretofore 


carried on business as co-partners and had become embarrassed and were 
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unable to continue their business because of “ the litigations constantly 
brought against them,” and that they were anxious that the whole of 
their estate should be applied to the payment of their debts in a manner 
thereinafter specified, and that if there should be a surplus of estate after 
such payment that it should be returned to them, purported, for the con- 
sideration of one dollar, to convey to the defendant, Joseph M. Smith, all 
the property of the firm, including its real estate, goods, chattels, moneys, 
rights and credits, ‘and all other assets of every nature, kind and de- 
scription belonging to said business,” upon the following trust, to wit : 

1. To sell and convert into money said estate, as speedily as_ possible 
without sacrifice of the interest of the creditors mentioned, and to lease, 
pending sale. 2. To complete and carry out unexecuted contracts of 
the firm or to sub-let, assign or compromise them. 3. To pay wages of 
employees and other expenses, including expenditures for material, inci- 
dent to the completion of the contracts. Also to pay taxes and interest 
on incumbrances on the property conveyed. 4. To retain, as compen- 
sation for his services, a sum equal to the commissions usually allowed 
to executors, administrators and the like. To pay all surplus after the 
payment of specified debts to Conklin and King. 5. To pay forty-eight 
specified creditors, the sum set opposite their names, “ consecutively and 
not simultaneously.” 6. After those creditors shall be paid, to pay fitty- 
six other creditors pro rata, simultaneously, until they shall be paid. 7, 
If Conkling and King or either of them should, before the trust is execu- 
ted, obtain and present to Smith releases from the creditors named, then 
to return to them the estate or so much of it as shall remain. 

The other deed was made by Isaac W. King and wife. It purported 
to convey, in consideration of one dollar, to Joseph M. Smith in trust, a 
tract of land in Essex county and also the righi, title and interest of 
King in and to his father’s estate and in and to seven tracts of land which 
are described in the deed, belonging to the father’s estate, one of 
which tracts is in the State of Florida. This deed like the other, con- 
tains a recital that the firm to which King belonged has become embar- 
rassed and is unable to continue its business, and that it is desired that 
its whole estate should be applied to the payment of its debts, adding 
thereto that the firm had conveyed its estate by deed of even date to 
Smith and that King is possessed of other property which he desires to 
be applied to the payment of his debts and obligations, and that he has 
been advised that his separate property is primarily liable for the pay- 
ment of his individual debts. The trust upon which the deed is made is 
as follows: 

1. To sell and convert the property into money, and first pay there- 
out individual creditors of King, designated in the deed, pro rata. 2. 
To complete and carry out the unexecuted contracts of the firm William 
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King’s Co., or to sub-let, assign, or compromise it. 3. To pay wages of 
employees and other expenses, including expenditures for materials, in- 
cident to the completion of the contracts, and to pay taxes and interest 
on incumbrances on the property of the firm, William King’s Company. 
4, To retain compensation as in the other deed provided, and to render 
all the surplus, after the payment of specified debts, to King. 5. To pay 
the same forty-eight specified creditors of the firm as in the other deed 
provided. 6. After the payment of those creditors to pay the fifty-six 
other creditors of the firm in the same manner as provided in the other 
deed. 7. If the said firm or King should, before the trust be executed, 
obtain and present to Smith releases from the creditors named, then to 
reconvey to King the property conveyed. 

Upon the delivery of these deeds to him, Smith caused them 
to be recorded and entered into possession of the premises which 
they purport to convey, as far as he could do so, and since then, 
has retained that possession and proceeded to execute the trusts. 
He has employed Isaac W. King as a clerk to assist him in 
his performance of that duty. The lists of creditors set forth in 
the deeds were intended to include all firm creditors and all the creditors 
of King individually, and did include all actually existing creditors at 
the date of the deeds, but did not include the holders of commercial pa- 
per upon which the firm was then contingently liable as indorser, which 
had not reached maturity. When the deeds were made the firm was 
actually indebted to the complainant in the sum of seven hundred and 
fifty dollars, and that amount was classed and enumerated with the firm’s 
debts that were to be paid secondarily, prorata. The partners, however, 
were then endorsers upon some twenty thousand dollars worth of nego- 
tiable paper, not due, which the complainant had discounted for them. 
Afterwards about seventeen thousand dollars worth of this paper was 
paid at maturity by the makers thereof, and for the remainder, which 
was not paid, the complainant has recovered, since the filing of the orig- 
inal bill, the several judgments set out in the supplemental bill. 

The complainant has not accepted or ratified the deeds in any way, 
but on the contrary has recovered judgments upon all its claims and un- 
der them caused the properties included in the deed to be levied on. 

When the deeds were made it was unknown whether in the execution 
of the trusts, Smith would realize a surplus beyond the payments he was 
required to make. 

Mr. M. J. De Witt for the complainant. 

Mr. Philemon Woodruff for the defendants, Conklin and wife, King 
and wife and Smith. 

Mr. Amzi D. Taylor for the remaining defendants. 

THE CHANCELLOR: It is claimed that the deeds here attacked are un- 
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der the ruling of the Court of Error and Appeals in Muchmore v. Budd, 
54, N. J. L. (24 Vroom) 369, to be regarded as lawful mortgages and 
not as assignments in trust. 

In the case referred to, a debtor, by bill of sale, transferred all his 
property, except his wearing apparel, to one who, in consideration 
thereof, paid for certain goods delivered to the debtor and had satisfied a 
judgment against him,undera parol agreement, however, that the assignee 
would dispose of the property at private or public sale and, after sat- 
istying his advances, pay designated creditors specified amounts and 
return the surplus if any, over the payments, to the debtor, the debtor 
having the right, meanwhile, to redeem, by himself, making the pay- 
ments provided for. 

It is noted, in that case, that there was a conveyance of the debtor’s 
entire estate, to be disposed of to pay designated debts. The arrange- 
ment did not contemplate provision for all existing creditors or a delib- 
erate delay in the disposition of the property which would tend to 
defeat or delay any and all creditors whether preferred, subordinated to 
the preferred, or omitted altogether, in reaching the equity of redemption. 

In the present case, the debtors sought to transfer their entire estate 
upon a trust expressly declared in the instrument, that it should first be 
held in service of the debtors to complete certain contracts, for the per- 
formance of which the debtors were responsible and thus terminate their 
liability therefor, unless such liability could be terminated by the trus- 
tee by assignment or compromise of the undertakings, and second, that 
it should be ultimately distributed among all creditors existing at the 
date of the deeds, according to the trust, which gave preference to some 
of them. 

It is thus apparent that there is a most pronounced distinction between 
the two cases. In Muchmore v. Budd, the entire estate was devoted to 
the payment of favored creditors without reference to those who were 
not favored, while in the present case the instrument creates a trust for 
distribution among all creditors, some of them being expressly preferred. 
In Muchmore vy. Budd, there was to be an immediate application of the 
property, while in the case considered, all creditors are to be delayed un- 
til the debtors’ liability to loss by reason of uncompleted contracts shall 
be terminated. In Muchmore v. Budd the grantee gave valuable consid- 
eration for the instrument in the shape of money advances, while here so 
nominal a consideration supports the trust that the trust must, in every 
sense, be esteemed voluntary. It is true that there is here reserved that 
which is claimed to be an equity of redemption, but it is couched in 
terms less consonant with the theory of payment of the debts than with 
suggestion of the exaction of forgiveness or compromise, from unwilling 
creditors, by the enforced situation which their debtors have created. It 
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is observed that the deeds do not contemplate reconveyance upon pay- 
ment of the creditors, or upon tender of a sufficient sum of money to the 
trustees to satisfy them, but reconveyance upon the production of re- 
leases, by which the only effectual forgiveness of debts may be had. 
Tulane v. Clifton, N. J. Eq. (2 Dick.) Ch. 351; S. C. on appeal, N. J. 
Eq. (38 Dick.) Ch. 310; Landen v. Hutton, 25 Atl. Rep. 953. Such a 
reservation does not intend redemption by payment, but stands merely 
as a precautionary provision, available to the debtors in case of settle- 
ment with their creditors. The deeds do not declare that the property 
is to be held as security for the payment of the creditors, but that it 
shall be appropriated to their payment after it shall have served to save 
the debtors from further responsibility by reason of their uncompleted 
contracts. 

I do not perceive any warrant for regarding the deeds otherwise than 
that which they plainly purport on their faces to be voluntary assign- 
ments for the benefit of creditors. 

Regarding them, then, as assignments for the benefit of the creditors, 
they appear upon well settled authority in this State to be void, upon the 
ground that, in making preferences, they contravene the statute to se- 
cure to creditors an equal and just division of estates of debtors who con- 
vey to assignees for the benefit of their creditors. 

The first section of the statute referred to (Rev. 36) isin this language : 
‘* That every conveyance or assignment made by a debtor or debtors of 
his, her or their estates, real or personal, or both, in trust to the assignee 
or assignees, for the creditors of such debtor or debtors, shall be made 
for their equal benefit, in proportion to their several demands to the net 
amount that shall come to the hands of said assignee or assignees for 
distribution ; and all preferences of one creditor over the other, or where- 
by any one or more shall be first paid, or have a greater proportion in 
respect of his, her or their claim, than another, shall be deemed fraudu- 
lent and void, except mortgage or judgment creditors, when the judg- 
ment has not been by confession for the purpose of preferring creditors.” 

In Tillou v. Britten, 9 N. J. L. (4 Halst.) 120, 138, (in 1827), Mr. 
Justice Drake, commenting upon this statute, said that its operation was 
not intended to be extended to the case of a transfer by a failing debtor 
of a single portion of property to a creditor in satisfaction of his debt, 
but must be limited to cases where there is something like universality 
in the assignment, or in the language of the act, where the debtor’s 
estate is assigned. 

The deeds in question possess this universal character, both as_re- 
gards property and as regards creditors, and they are thus removed from 
the region of simple preference of a single creditor or a few chosen 
creditors, which has always been esteemed to be lawful. They are gen 
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eral assignments of all the debtor’s property'for the benefit of all their 
existing creditors. 

In Varnum y. Camp, 13 N. J. L. (1 Gr.) 326, Chief Justice Ewing 
(in the Supreme court in 1833) said of such assignments for creditors : 
“The statute declares how they shall be made, that is to say, for the 
equal benefit of the creditors, and not merely that such shall be the effect 
in what way soever made. An assignment therefore made in a manner 
prohibited and forbidden must be invalid. The express denial of pref- 
erences is in truth but an amplification of the antecedent clause of the 
statute, and without really adding anything to its extent, or perhaps to 
its force, serves to express in distinct terms the legal effect and operation 
of that prior clause. It follows then that an assignment not made 
for the equal benefit of the creditors, but whereby a preference is sought 
to be given to any one not a creditor by mortgage or judgment, over 
another, is in contemplation of law, fraudulent and void.” 

In Owen v. Arvis, 26 N. J. L. (2 Dutch.) 22, (in the Supreme court 
in 1856), Chief Justice Green approved this interpretation of the statute 
and proclaimed its policy, prohibiting preferences, to be enforcible where 
the assignment is in substance, though not in form, a trust for creditors, 
and in this he is followed in this court by the well considered 
cases of Fairchild v. Hunt, 14 N. J. Eq. (1 McCarter) 367, and Liver- 
more v. McNair, 34 N. J. Eq. (7 Stew.) 478. 

The construction of the statute announced in Varnum v. Camp, was 
approved by the Supreme court in 1857, in Garretson v. Brown, 26 N. 
J. L. (2 Dutch.) 425, upon the understanding that it decided an assign- 
ment in trust for creditors to be void where the preferences are incor- 
porated in the assignment itself, and its decision in that case was 
affirmed by the Court of Errors and Appeals, without opinion. 27 N. J. 
L. (3 Dutch.) 644. The same meaning was attributed to the statute by 
Chancellor Williamson, in 1853, in Brown v. Holcomb, 9 N. J. Eq. (1 
Stock.) 297; by Chanceellor Green, in 1862, in Fairchild vy. Hunt, 14 
N. J. Eq. (1 McCart.) 367; by the Supreme court in 1864, in Moore v. 
Bonnell, 31 N. J. L. (2 Vroom) 90; by Chancellor Zabriskie in 1867, 
in Bentley v. Whittemore, 18 N. J. Eq. (3 C. E. Gr.) 366, and by the 
Court of Errors and Appeals, in 1868, in the same case, 19 N. J. Eq. 
(4 C. E. Gr.) 462; by the Supreme court in 1879, in Hurd v. the City 
ot Elizabeth, 41 N. J. L. (12 Vroom) 1; by the Court of Errors and Ap- 
peals in 1884, in Flagg v. Baldwin, 38 N. J. Eq. (11 Stew.) 224; and 
also by the Court of Chancery and the Court of Errors and Appeals, re- 

spectively, in the later cases of Van Winkle v. Armstrong, 41 N. J. Eq. 
(14 Stew.) 402; Kimball v. Lee, 43 N. J. Eq. (16 Stew.) 277; 
Green v. Wallis Iron Works, 49 N. J. Eq. (4 Dick.) 54, and Stites v. 
Champion, 49 N. J. Eq. (4 Dick.) 446. While the court so construed 
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the statute, the legislature stamped its approval of their construction in 
the revisions of 1846 and 1874, by retaining the exact language to which 
the courts had given so plainly defined a meaning. Indeed this mean- 
ing of the statute has for sixty years, and until the dictum hereafter re- 
ferred to, had the unquestioning approval of the bench, bar and _legisla- 
ture of this state. It appears to me to be now too late to depart from it. 
If the Court of Errors and Appeals has never directly adjudged that a 
preference in an assignment under the act operates to avoid the transfer 
in toto, as is suggested by the learned judge who wrote the opinion of 
the majority of that court in Muchmore v. Budd, it has by most unmis- 
takable implication repeatedly so held in cases which I have above 
cited. 

The doubt expressed in Muchmore v. Budd as to the correctness of 
this accepted interpretation of the statute, expressly appears as mere 
dictum, which, although entitled to respect as the individual opinion of 
the eminent Judge who wrote the opinion of the majority of the court of 
Errors and Appeals in that case, does not require me to put upon the 
Assignment act the new meaning suggested. I feel bound, not only by 
precedent, but by my own judgment, to give the statute the meaning 
which has so long been accorded to it, and to hold that the deeds in 
question are void, because they expressly create preferences. 

But my conclusion need not rest upon this ground alone. The deeds 
are void also under the 12th section of the Act for the Prevention of 
Frauds and Perjuries (Rev. 446) which provides that every conveyance 
of lands, tenements, hereditaments, or goods and chattels, or of any 
estate or interest therein, with intent to hinder, delay or defraud cred- 
itors and others of their legal actions, debts, damages or demands, shall 
be deemed and taken as against those whose actions, debts, etc., may 
be hindered or defeated thereby, to be utterly void and of no effect. 

Attention has been directed to the provision in the deeds which con- 
templates the retention of the property conveyed, or the proceeds of its 
sale, by the trustee, until certain contracts, upoa which the debtors were 
liable, shall be performed, assigned or compromised by the trustee, to 
the obvious end that the debtors may be relieved from further responsi- 
bility through the continued use of their property by the trustees in 
their behalf. 

The conspicuous effect of this arrangement is to delay all creditors 
until the service to which the debtors have first put the property shall 
be ended. And this may be a perilous service which will eventually de- 
feat the creditors, for the trust contemplates the partial and perhaps 
complete exhaustion of the property in the payment of wages and in the 
purchase of materials, in its execution. It nowhere appears that the 
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contracts will be profitable or that they will even return the expendi- of 
tures upon them. Ne 
A vigilant creditor is entitled to have the property of his debtor sub- 
jected, by due course of law, to the immediate payment of his debts, and of 
any disposition by the debtor of that property, which will defeat this 
right, is, within the statute, a fraud upon him. There need not be moral I 
fraud in the transaction ; it is enough, in law, that the effect of the trans- th 
fer will be to hinder, delay or defeat the creditor, for the debtor is pre- a 
sumed to intend the necessary consequences of his acts. Owen v. Arvis, = 
supra ; Knight v. Parker, 12 N. J. Eq. (1 Beas.) 214; Servis v. Nelson, 
14 N. J. Eq. (1 MeCart.) 94; National Bank of the Metropolis v. th 
Sprague, 21 N. J. Eq. (6 C. E. Gr.) 530; Walker v. Hill’s Ex., C. li 
E. Gr. 528; De Witt v. Van Sickle, 29 N. J. Eq. (2 Stew.) 209; Risley 1" 
v. Parker, 47 N. J. Eq. (5 Dick.) The statute will not be avoided by al 
the claim or excuse that the debtor made the transfer to prevent the ; 
sacrifice of his property, and thus protect both himself and his creditors. 7 
Livermore v. MeNair, supra. " 
If convincing evidence of a special intent to hinder and delay the o 
complainant were required in this case, I need only refer to the fact that , 
these deeds purport to have been made while the complainant was in , 
pursuit of the property conveyed, and were, in fact, recorded upon the . 
very day upon which he entered his first judgment. 
The deeds are utterly void against the complainant, and will be set d 
aside. ° 
a 
P t 
PATRICK MURRAY v. ULRICE LESSER. 
(Hudson Circuit Court, March 25, 1893.) \ 
A ffidavit—Requisites of Jurat—Attachment. 
On motion to quash attachment. 
Mr. William D. Daly and Mr. M. A. Lesser for the motion. 
Mr. William H., Davis, contra. , 
Lippincort, J.: The following is the form of the affidavit : | 
SraTr oF New JERSEY, } .. 
County of Hudson. j ~~" 
Patrick Murray being duly sworn according to law, upon his oath, says that Ulrika, 
alias Ulrice Lesser, is not to his knowledge or belief, a resident in this state at this 
time, and that she owes to this deponent the sum of five hundred dollars for goods sold 
and delivered to said Ulrika, alias Ulrice Lesser. 
Subscribed and Sworn to before me this 28th day of) 
December, 1892, at New York City. : f Patrick MuRRAY. 
Edward S. Savage, Master-in-Chancery of New Jersey. 
It will be seen that by the jurat the affidavit appears to have been 
taken in the city of New York, before a master in chancery of the state 
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of New Jersey, whilst the venue of the affidavit is laid in the state of 
New Jersey, in the county of Hudson. 

It is contended that this vitiates the affidavit as the basis for the right 
of attachment in the above cause. 

The venue of an affidavit is an essential part of the affidavit, and it is 
prima facie evidence of the place where it was taken, and it seems to me 
that when the venue is laid in one state, and the affidavit appears by the 
jurat to have been taken in another state, that an objection to its effi- 
ciency for any legal purpose must be sustained. 

Whilst the rule of law, as provided by the statute, is that the act for 
the relief of creditors against absconding and absent debtors shall be 
liberally construed for the detection of fraud and the advancement of 
justice, and the benetit of creditors, yet the defendant is entitled to have 
all his rights reserved to him in ease of a false and fraudulent attachment. 

It would be very difficult, if the affidavit in this case should prove to 
be wilfully false, to determine whether perjury should be assigned upon 
it in this stat® or in the state of New York, or, if a void affidavit because 
of the defect, whether perjury could be assigned anywhere. 

It has been held in this state, inthe Cireuit court, that an affidavit in 
like form to this was insufficient for the purpose of making an order to 
amend a lien claim. 

It is essential in the process of attachment that in substance the afti- 
davit should fully comply with the statute, and it also should be in form 
to comply with the ordinary requirements of the law in such cases. This 
affidavit is of very doubtful validity, and I would not be willing to sus- 
tain the attachment based upon it. 

The most that can be said in its favor is that it is extremely doubtful 
whether it is sufficient. 

The question presented is one of some importance, as I find my _ afh- 
davits in this form now used or attempted to be used in legal proceed- 
ings, I think, therefore, it is a better plan, perhaps, to stay the proceed- 
ings in the attachment, and certify the matter to the Supreme court for 
its opinion, and that course will be taken in this matter, unless other 
considerations are presented to the court requiring some other de- 
termination. 

QvuekE: Is a Master-in-Chancery of this state authorized to take such 
an affidavit as this in a foreign state ? 

[ Nore—Defendant’s counsel, for the motion, submitted an elaborate brief, contending 
that the affidavit, whereon an attachment is based, must be sufficient to make affidant 
amenable to an eventual prosecution for perjury, and that the one here in question failed 
to do so, and gave no jurisdiction, and that the writ and proceedings predicated thereon 
were void, citing Dayton, J., 17 N. J. L., (2 Harr.) 360; Leonard v. Stout, 56 N. J. L. (7 
Vr.) 370; Munford v. Taylor, 12 N. J. Law Journal 282; Sinclair v. Stafford, 13 id, 138; 
Cook vy. Staats, 18 Barb. (N. Y.) 407; Davis v. Rich, 2 How. Prac. (N. Y ) 86; id. 127; 
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id. 891; Lane v. Moore, 6 id. 395; Trow v. Hart, 9 Daly (N. Y.) 416; Taril v. Pane, 4 N. 
Y. Suppl. 879 ; 1. Am. and Eng. Encycl. of Law 901, and cases in note. Plaintiff re- 
lied on section 75 of the Attachment Act, saying that it shall be “ construed in the most 
liberal manner for the benefit of creditors,’ etc.] 


[Reported by Mr. Thomas Nelson. ] 
WALTER J. WEST v. ARTHUR PEARSON AND OTHERS. 
(Passaic Circuit, April Term, 1893.) 
Common Law Marriages in New Jersey. 

In ejectmeat. 

On the trial of this case, it appeared in evidence that some time in 
July, 1886, Thomas West and Maria Steele (now Maria Outhout), agreed 
together to become at once husband and wife, and that in token of that 
contract presently to become husband and wife, Thomas West put a ring 
upon her finger, she received it, and thereafter they lived together as 
man and wife. The question at issue practically was whether this con- 
stituted a common law marriage such as would be valid in New Jersey. 
In charging the Jury, 

Drxon, J., said: That the definition of the common law marriage in 
New Jersey was somewhat uncertain, but he would lay down the law to 
be: If a man and woman, capable of contracting marriage, mutually 
agree to become at once husband and wife, especially if they thereupon 


assume the rights and duties of the married state, they thenceforward 
are married to each other. 


STATE v. MATTIE C. SHANN. 
(Mercer Oyer and Terminer, May Term, 1893.) 
Murder—Criminal Practice—Bill of Particulars. 


On indictment for murder. 

Mattie C. Shann was indicted at the term of May, 1893, of the above 
court, for murder, by the grand jury of Mercer county, and the indict- 
ment charged her in general terms with having wilfully, feloniously and 
. of her malice, aforethought, killed and murdered one John F. Shann, in 
the borough of Princeton, on the eighteenth day of April last past. The 
indictment did not set forth the manner in which, or the means by which 
the death of the deceased was caused. Such an indictment is in accord- 
ance with the 45th section of the Criminal Procedure act. The defend- 
ant applied to the court for a bill of particulars of the evidence intended 
to be relied upon by the state. She presented an affidavit, that by rea- 
son of the generality of the indictment she was unable to understand the 
precise charge intended, or to prepare for trial. 
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Messrs. Barton d&: Dawes appeared for the defendant in support of the 
motion for the granting of a bill of particulars. 

Mr. Bayard Stockton, prosecutor of the pleas, contra. 

ABBETT, J., after duly considering the application, announced that 
there was no precedent for the granting of a bill of particulars under an 
indictment for murder, but that owing to the generality of the charge he 
thought that the motion of the defendant should prevail. 

The following is a copy of the order made, [following the usual enti- 
tling|: 

‘*Upon hearing Messrs. Barton & Dawes, of counsel for defendant, 
and Mr. Bayard Stockton, of counsel for the state, the said Mattie C. 
Shann being present in court : 

‘It is ordered by the court that the prosecutor of the pleas for Mercer 
county, deliver to the defendant, Mattie C. Shann, and to one of her said 
counsel, a particular statement or specification in writing of the charge 
made in the said indictment against ber for murder found at the May 
term, 1893, of this court, in order that she may be enabled fairly to 
defend herself against such charge. And it is further ordered by the 
said court, that the prosecutor of the pleas, after furnishing such particu- 
lar statement, may thereafter, if he deems it proper, as such prosecutor, 
furnish a further or amended particular statement or specification to the 
said defendant and one of her said counsel as aforesaid, with leave to 
the said defendant, if such further or amended statement or specification is 
furnished by said prosecutor of the pleas, to apply for such reasonable 
adjournment of the trial of the case as upon hearing the court may 
direct.” 





GEORGE W. McGUIRE, STATE DAIRY COMMISSIONER v. AMMON & PERSON. 


Constitutional Law—Inter-State Commerce—Original Package—Oleo- 
margarine. 
(Jersey City District Court.) 

This suit was brought by the State Dairy Commissioner against the 
firm of Ammon & Pearson, who are wholesale dealers in oleomargarine, 
having a place of business in Jersey City, for the violation of section 
three of an act of the Legislature, entitled “An act to prevent decep- 
tion in the sale of oleomargarine, butterine, or any imitation of the dairy 
products, and to preserve the public health,” approved March 22, 1886, 
and the supplement thereto. 

It was claimed in the complaint.that Ammon & Person, on August 16, 
1892, sold olemargarine to a certain boarding house keeper in Jersey 
City, and that it was sold in a tub which was not marked as required by 
the State law. The facts alleged in the complaint were not denied, but 
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the defendants claimed that they were not liable because they sold the 
oleomargarine in the original package, as received by them from Chi- 
cago. The suit was tried on September 23, 1892, and in- January, 1893. 

Messrs. Collins d: Corbin for the defendants insisted that the defend- 
ants were engaged in inter-state commerce, and that the state law did 
not apply to the sale of an article received from another state, and sold 
in an original package. They referred to Leisy v. Hardin, 125 U.S. 
100, relating to the sale of beer in the original package. 

Mr. Leon Abbett, Jr., for the complainant, contended that the sale was 
subject to the state law, regulating the sale of oleomargarine, and in- 
tended to prevent deception in the sale of any imitation of dairy pro- 
ducts, and protect the public health. 

Pusvrer, J., decided in favor of the Dairy Commissioner, giving no 
reason for his decision. 

| Nore.—A similar case in Pennsylvania was recently decided in fa- 
vor of the defendants. Commonwealth v. Schollenberger, 16 N. J. L. 
J. 25. In Powell v. Commonwealth, 114 Pa. St. 265, 127 U.S. 678, a 
statute forbidding, except under certain conditions, the manufacture and 
sale of oleomargarine, was held not to be in violation of the fourteenth 
amendment. In Minnesota v. Booch, 44 Fed. Rep. 276, and In re Me 
Allister, 51 Fed. Rep. 282, it was held that one who sells oleomargarine 
in an original package sent in the course of trade from another state is 
not subject to arrest under a state law. For a full discussion of ‘ The 
Law Governing an Original Package,” see a series of articles by John 
B. Uhle in the American Law Register, Vol. 29, pp. 409, 721, 797.— 


Ep. ] 


SAMUEL PIMLOTT v. JOHN HALL ET AL, 


(New Jersey Supreme Court. Opinion Filed February Term, 1893.) 








Mechanics’ Lien — Vonlract — Specifica- 
tions. — Under Second, ete.-—Under the second 
section of the Mechanics’ Lien Law, if the 
conract between the owner and the con- 
tractor, without the specifications, will in- 
form the material man, knowing the use to 
be made of his materials, that they are 
materials which the contractor must furnish 


On error to Middlesex Cireuit. 


pursuant to his contract, then the filing .f 
the contract without the specifications will 
exclude any lien in favor of the material 
man; but if the contract makes it necessary 
to refer to the specifications in order to 
obtain this infurmation, then the specifica- 
tions also must be filed to bar his lien. 


Argued November term, 1892, before Chief-Justice Beasley and Jus- 


tices Scudder, Reed and Dixon. 


Mr. Cowenhoven for plaintiff in error. 
Mr. Beekman for defendant in error. 


The opinion of the court was delivered by 
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Dixion, J.: The defendants in error sued below to enforce a lien for 
materials furnished to Sylvester towards the construction of a house for 
the plaintiff in error. The sole question now pending arises upon an 
exception to the ruling of the trial court, that the filing of the contract 
between Sylvester and the plaintiff in error, without the accompanying 
specifications did not bar the lien. 

The contract required Sylvester ‘‘ well and sufficiently to erect and 
finish the mason work of the new. building—agreeably to the drawings 
and specifications—signed by the parties, and to find and provide such 
good, proper and sufficient materials of all kinds whatsoever, as_ shall be 
proper and sufficient for the completing and finishing of all the mason 
work of the said building mentioned in the said specifications.” 

The decisions of this court upon the meaning of the second section of 
the Mechanics’ Lien law, seem to have established the propositions, that if 
the contract between the owner and contractor, without the specifica- 
tions, will inform the material man, knowing the use to be made of his 
materials, that they are materials which the contractor must furnish pur- 
suant to his contract, then the filing of the contract, without the specifi- 
cations, will exclude any lien in favor of the material man; but that if 
the contract makes it necessary to refer to the specifications in order to 
obtain this information, then the specifications also must be filed to bar 
his lien. Ayers v. Revere, 1 Dutch. 474; Babbitt v. Condon, 3 Dutch. 
154; Budd v. Lucky, 4 Dutch. 484. 

In the present case the contract appears to require a resort to the 
specifications, in order to ascertain its scope. The contractor wag not t 0 
provide all the materials needed for the erection of the building, but only 
such as were necessary to complete the mason work mentioned in the 
specitications. What this mason work was could be determined only by 
reference to those specifications. It might be all the mason work of the 
building ; it might be only part of it. : 

Under the decisions in the cases cited, which have stood for a genera- 
tion as correct interpreters of the statute, we think the filing of the con- 
tract alone was insufficient. 

The judgment below should be affirmed. 
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OBITUARY. have responded to a toast at the dinner 
given on April 25th to the Minister to Ger- 
many. We can give no better account of 

Thomas H. Dudley died suddenly from his life and services than that which is con- 
heart failure on April 15th, at the Broad | tained in the following memorial prepared 
street station in Philadelphia. He had | by the Camden County Bar Association on 
been apparently in good health and was to | April 17th: 





THOMAS H. DUDLEY. 
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THOMAS H. DUDLEY. 


(Born October 9, 1819 ; Died April 15, 1893.) 

The sudden death of Hon. Thomas H. Dud- 
ley, the senior member of this bar, and who, 
since May, 1889, had been President of this 
Association, in the prosperity of ‘which he 
has always manifested the deepest interest, 
excites our profound sorrow. Mr. Dudley 
was admitted to the bar of the Supreme 
Court as an attorney in May, 1845, and was 
called to the bar as a counsellor in July, 1848, 
For a period of nearly fifty years, except 
when engaged in the service of his country, 
he was a practitioner at the bar of this coun- 
ty. He was a man whose career illustrated 
the illimitable possibilities for success which, 
under our form of government, are open to 
all who have the capacity to achieve it. He 
was without the advantages of any higher 
education than that afforded by the country 
schools of more than half a century ago, yet 
notwithstanding these meagre opportunities 
he exhibited from his earliest youth a deter- 
mined purpose, unfalteringly pursued, to 
take his place among those who are leaders 
of men. Endowed with great natural force 
of character, tireless energy and lofty ambi- 
tion, his life was a perpetual struggle. He 
was, as a lawyer, distinguished for the abso- 
lute devotion to the cause of his client with 
which he conducted his cases. No difficulty 
daunted and no obstacle deterred him. He 
persevered with indomitable energy and un- 
ceasing assiduity until his object was at- 
tained. When he felt that his country de- 
manded his services he accepted the most 
important and responsible place in the gift 
of the government abroad and became Consul 
at Liverpool, when to accept and adequately 
fill the office required courage, capacity and 
the most persistent zea]. The admirable man- 
ner in which he discharged these important 
duties and sustained these grave responsibili- 
ties is part of the history of his country. 
Upon his return to his home he again as- 
sumed the duties of his profession, turning 
aside only to meet the demands upon his time 
and talents which his positive views upon the 
public policy of the country demanded of 
him. He became, and for many years past, 
has been an accepted authority in the school 
of political economy, which believes in the 
system of protection. He wrote and spoke 
much in forceful style in support of his 
views. All public questions interested him 
and he was remarkable for the activity and 
energy with which he presented and sup- 
ported his opinions. 

This Association, 11 common with this com- 
munity and the bar of this county and State, 
deplore his death, which removes forever a 
man whose character and whose work af- 
forded examples of what can be attained by 
earnest and unceasing endeavor. 
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A DECISION ON AN ELECTRIC 
LIGHT PATENT. 





Judge Green has filed an opinion in ac- 
cordance with the decision rendered at the 
opening of the last term of the U. S. Cir- 
cuit Court sustaining letters patent No. 
264,642, granted to Thomas A. Edison, Sep- 
tember 19, 1892, for an “electric distribution 
and translation system.” The invention is 
declared in the specifications to relate to a 
method of equalizing the tension or pres- 
sure of the current through an entire sys- 
tem of electric lighting, or other transla- 
tion of electric force preventing what is 
ordinarily known as a “ drop” in those por- 
tions of the system more remote from the 
central station. It is adjudged that the 
patent was infringed by the construction 
and operation of the electric light plant in 
the city of Trenton. 

Another decision was rendered about the 
same time in another circuit which was ad- 
verse to the Edison Company. Judge Hal- 
let, in Missouri, declined to grant a pre- 
liminary injunction against the use of 
the carbon filament electric lamp. In- 
junctions had been granted in several cir- 
cuits but in this case a large amount of 
testimony was produced tending to show the 
invention and use of this lamp by Henry 
Goebel in New York nearly twenty years 
ago. Evidence of the same invention had 
been offered in another case but was not 
considered sufficient. In the present case 
much more testimony of an important 
character was produced, some two hundred 
affidavits being presented, and Judge Hal- 
let considered it sufficient to justify him in 
declining to follow the adjudications in 
other circuits. 





OLD INDIAN DEED FOR PART OF 
MORRIS COUNTY. 





The following, extracted from a letter of 
John S. MacMaster, Esq., of Jersey City, 
dated April 25, 1893, explains what is known 
of the following Indian deed, which is quite 
a curiosity : 

“About 30 years ago Mr. John A. Bowers, 
now of 54 Wall St., New York, purchased 
at some old book store on Ann St., New 
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York, a parchment 28 inches long by 13 
inches wide, endorsed ‘Indian Deed to 
Nath’! Bonnell and others for New Brit- 
tain,’ dated and acknowledged August 13, 
1708. 

“Some few days ago Mr. Bowers pleas- 
antly surprised me by presenting said deed 
tome. I found upon examining it that the 
parchment was strong and in good condi- 
tion, and that the penmanship was legible 
throughout, and that the territory conveyed 
was a four cornered section of land in New 
Jersey, with the village of Peapack at the 
S. W. corner, and Morristown near the cen- 
ter of said section; the west side of said 
section being 19 miles long, the south side 
17 miles long, the east side 18 miles, and 
the north side 14 miles. The consideration 
is characteristic, and one of the grantors is 
a female.” 

Tue DEep. 


To all To whome These Presents may 
Come or any wayes Concerne, We TAPK- 
AOW, WEYARAWAGHHEYN, KON- 
JURING, HENEMOHAKUN, OWRA- 
POKOMUN, PAYMEL, KNOSHIEO- 
WAY, MOHUSOWUNGIE, MAHAG- 
PETA, MOKOWISGUANDA & OWRAM- 
OKUN, Indians; Native Pro-Prietors And 
Sole Rightfull Owners of a Certaine Tract 
of Land Called MACKSETA COHUNGE, 
Send Greeting, Know yee, That Wee the 
said TAPKAOW, WAYARAWAGH- 
HEYN, KONJURING, HENEHOHA- 
KUN, OWRAPOKOMUN, PAYMEL, 
KNOSHIEOWAY, MOHUSOWUNGIE, 
MAHAGPETA, MOKOWISGUANDA & 
OWRAMOKUN * * * * For and 
In Consideration of ye Summe of thirty 
Pounds in Cash,Ten stran’d-water Blankets, 
Fifteen Kettles, Twenty Axes,Twenty hoes, 
Ten Duffills Blankets, half a Barr'- of wine, 
One Barrell of Rum, Two Barrells of Sider, 
Three Files, one Gun-Boer, One Auger, 
Four Pistolls, Four Cutlasses, Ten Gunnes, 
One hundred Barros of Lead, half a Barrel 
of powder, Ten white Blankets, Twenty 
Shirts, and one hundred Knives, To us In 
hand paid and Delivered at the Ensealing 
and Delivery hereof By Peter Fauconnier, 
May Bickley, Ebenezer Wilson and Lan- 
caster Simes, all of the Citty of New Yorke 
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Gent-, And Nathaniel Bonnel of Elizabeth 
Town In ye County of Essex and Province 
of New Jersey, Yeoman, For themselves 
and Company (Being Impowered to pur- 
chase Lands in the East Divission of New 
Jersey aforesaid By Peter Sonmans one of 
the proprietors and Agent To the Rest of the 
Proprietors of Said Division (who had Law- 
full Lycence From the Governd®- for So 
Doeing) The Receipt whereof we Do here- 
by acknowledge and Our Selves therewith 
to be Fully Satisfied Have Granted, Bar- 
gained, Sold, Aliened, Enfeoffed, And Con- 
firmed ; and by These Presents Doe Grant, 
Bargaine, Sell, Alien, Eufeoff and Confirme 
untoThe Said Peter Fauconnier, May Bickley, 
Ebenezer Wilson, Lancaster Simmes And 
Nathaniel Bonnel for themselves and Com- 
pany, their heirs and Assigns forever. All 
that Tract of Land, Called by the Indians 
MacKseta Cohunge Lyeing and being on 
the Northwest Side of Elizabethtowne Be- 
ginning at a White-Oak Tree on a Run of 
Water Called hapakonoesson where the 
Same Comes Out of the mountain, Said Tree 
Being about Six Miles to the Northwest of 
a place Known among the Christians By 
the Name of the pit, about Eight Miles to 
the Southwest of an Indian Towne called 
watonunk and about Thirty three miles- 
From Elizabeth Towne, Said Tree Being 
marked with an F from thence Towards 
another Indian Towne called Peapock, 
South-Southwest Nineteen Miles, From 
thence Due East Seventeen Miles, Thence 
Due North Eighteen Miles Through the 
Great Swamp Pissaiick, and Weypnunk 
River and along the East Side of sd Weype-- 
nunk River And from thence about four- 
teen Miles Due West to the above mention- 
ed White Oak Tree, Marked with F. as is 
aforesaid the place where it first Began, To- 
gether with all woods, underwoods, Trees, 


Timbers, Feedings, Pastures, Meadows, 
Marshes, Swamps, ponds, Pools, waters, 
Water-courses, Rivulets, Runnes, and 


Streams of water, Brooks Fishings, fowl- 
ings, hawking, hunting. Mines, Mineralls, 
Standing, Growing, Lyeing or Being or to 
Be had, used and enjoyed within the the 
Limmitts and Bounds aforesaid; and all other 
Proffitts, Benefitts, Privileges, Liberties, ad-- 
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vantages, Heridittaments and appurte- 
nances whatsoever unto the said Tract of 
Land premises, or to any part, or parcell 
thereof Belonging or in any wise appertain- 
ing: And the Reversion and Reversions, 
Remainder and Remainders Thereof; And, 
all the Estate, Right, Title, Interest, prop- 
erty Claim and Demand whatsoever of us the 
said TAPKOW, WEYARAWAGHHEYN, 
KONJURING, HENNEMOHAKUN, 
OWRAPOKOMUN, PAYMEL, 
KNOSHIEWAY, MOHUSOWUNGIE, 
MAHAGPETA, MOKOWISGUANDA & 
OWRAMOKOUN, of, in and to the Said 
Bargained Premises, or any part thereof, To 
Have and To Hold all the said Tract of 
Land and all and singular the premises 
hereby Granted, Bargained, and Sold or 
Meant, Mentioned, or Intended to be Bar- 
gainedand Sold With their and every of 
their Appurtenances unto Them the said 
Peter Fauconnier, May Bickley, Ebenezer 
Willson, Lancaster Simmes and Nathaniel 
Bonnel and Company, their heirs and as- 
signs for ever, To the only proper use, Bene- 
fitt and behoof of them the said Peter Fau- 
connier, May Bickley, Ebenezer Wilson, 
Lancaster Simmes and Nathaniel Bonnel 
and Company their heirs and assignes for- 
ever without any trouble, Hindrance, or 
Molestation of us, or any of us the said 
TAPKAOW, WEYARAWAGHIHEYN, 
KONJURING, HENNEMOHAKUN, 
OWRAPOKOMUN, PAYMEL, KNOSH- 
IEOWAY, MOHUSOWUNGIE, MaA- 
HAGPETA, MOKOWISGUANDA & 
OWRKAMOKOUN, or of any other person or 
persons whatsoever Claiming or to Claime 
By, From, or under us, or Any of us. 

In Witnesse Whereof, We the above 
named Indians, Native Proprietors To the 
Bargained Premises as above sd, have here- 
unto Set our hands and Seales, in Elizabeth 
This Thirteenth Day of August in the 


Seventh Year of the Reign of our 
Sovereign Lady Anne, Over England 
&e. Queen &c., Annog. Domini One 


Thousand Seven Hundred and Eight. 
Sealed & Delivered 

in the presence of 

us : 


Witnesses. 
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Effingham Townley 
William Brant, 
Saml Whitehead 
Benjamin Wade 


Joseph Lansey 
John Blanchard 
Charles Townley. 


Nihiowen X his mark. 
Tetgwambas X his mark 
Mokowisguanda X his mark (seal) 
owramokun X his mark (seal) 
Wakagshein X his mark (seal) 
Kneshnoway X his mark (seal) 
Mohuscowungie X his mark (seal) 
Mahagpeta X her mark (seal)—[N. B. 
The only female. ] 
Henemohakun X his mark (seal) 
owrapakomun X his mark (seal) 
Paymel X his mark (seal) 
Neshowwan *X his mark (seal) 
Tapkaow X his mark (seal) 
Weyarawaghhein X his mark (seal) 
Konjuring X his mark (seal) 
quisquand *X his mark (seal) 
i*Name &c, red written.] 
ENDORSED. 
Morris Town, August ye 13th Anno 1708. 
There Personally Came Before Me the with- 
in Mentioned Indians, and Did Signed, 
Sealed, and Delivered the within Instru- 
ment or Deed as their Voluntary Act and 
Deed to ye Grantees within mentioned as 
attest. Ric Townley Esq. 
[Nore—The mark with which each 
grantor signed his name is, of course, not 
truly represented by the X. Forms of ar- 
tent various peculiar 
marks are employed, which cannot be re- 
produced in type.] 


rows, poles, and 


CONTESTED ELECTION CASES. 





The following is a list of the cases on con- 
tested elections, which have been reported 
from time to time in the New Jersey 
LAW JOURNAL : 

People ex rel, ete., v. 
gan), 3 N. J. L. J. 355. 

In the matter of Yarborrough, United 
States Supreme Court, 7 N. J. L. J. 100. 

Burrough v. Branning, 9 N. J. L. J. 110. 

The Same v. Same, 9 N. J. L. J. 117. 

Ruh v. Frambach, 8 N. J. L. J. 81; 9 N. 
J. L. J. 381. 

Turley v. Haines, 9 N. J. L. J. 381. 


Kennedy, (Michi- 
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Trimble v. Freeholders, (Employment of 
Interpreter), 11 N. J. L. J. 148. 

Gage v. Clark, (Justice of the Peace), 11 
N. J. L. J. 368. 

McOvy v. Boyle, 11 N. J. L. J. 468. 

Essex County’s Register Case, 12 N. J. L. 
J. 29, 271. 

Grimes v. Quimby, (Election on day of 
the Blizzard), 12 N. J. L. J. 218. 

Conger v. Convery, 13 N. J. L. J. 26, 134. 

Cleary v. Kendal, 13 N. J. L. J. 134. 

State ex rel. Roche v. Bruggeman, 13 N. J. 
L. J. 377. 

Charge of Judge Knapp on Ballot Box 
Stuffing, 13 N. J. L.J. 124. 

Case of Orestes Cleveland, (Misrecital in 
Proclamation), 13 N. J. L. J. 47. 

Convery v. Conger, 14 N. J. L. J. 200. 

Election in Township of Elk, (Proceed- 
ings to set aside), 14 N. J. L. J. 263. 

Ulrich v. Freiensehner, 15 N. J. L.J. 74. 

Recount of Votes in the 13th Ward of 
Newark, 15 N. J. L. J. 10. 

Lehlbach v. Haynes, 15 N. J. L. J. 18. 

Petition of Swain relating to election of 
Mayor of Newark, 15 N. J. L. J. 15. 

Ransom v. Black, 15 N. J. L. J. 213. 





A “COURT OF SMALL CAUSES.” 





The following is an exact copy of a state- 
ment sent by a justice to a defendant at the 
date named, the names only, with the 
county, being suppressed : 


CouRT FOR THE TRIAL OF SMALL COUSES 





BEFORE 





JUSTICE OF THE PEACE. 
County, April 28, 1893. 





R. D 


against } 
C. C- . 
The plaintiff complains of the defend- 


ant for this; that whereas the defendant on 
the 17th day of July 1892 at in the 
county of a certain dog accustomed 
to bite knowingly kept; which said dog 
afterwards, to whit; the dog year and place 
aforesaid, then being the dog of the defend- 
ant bit the Plaintive then and there being 
so greviously bit, so that the Plaintive lost 
thre weeks work 

















Thre weeks work lost 
at $3.25 cts a day 


is $58..50 
Doctor’s bill 1..75 
One box of salve 50 


total amount of bill $60..75 cts 
Mr C. if you will com and settel this bill 
ten days from date 28th day of April 1893 
everything will be all right 
If not I will procede against you 
according to Law 
Given under my hand and seal 
this 28th day of April 1893 
10 Day of May 1893 





BOOK NOTICES. 





Digest oF INSURANCE CasFs.: Embracing 
the Decisions of the Supreme and Circuit 
Courts of the United States of the Su- 
preme and Appellate Courts of the va- 
rious States and Foreign Countries, upon 
disputed points in Fire, Life, Marine, 
Accident and Assessment Insurance 
and affecting Fraternal Benefit Or- 
ders. Reference to Annotated Insur- 
ance Cases in Editorials in Law Journals 
on Insurance cases for the year ending 
October 31, 1392. By John A. Finch. The 
Rough Notes Company, Indianapolis, 
1892. 

This is the fifth annual digest of insurance 
cases prepared by Mr. Finch, and while the 
present volume contains only a little above 
two hundred pages it will be found of great 
value to all practitioners having to do with 
any class of insurance business. To in- 
surance men it must also be of real value, 
as within a small compass it gives, not as is 
usual with digests, only a very small portion 
of the case cited, but a substantial abstract 
thereof. 

A feature of much importance is the care- 
ful statement of where the cases cited may 
be found, when they are reported in more 
than one publication. 

Mr. Finch has given special care to digest 
all the editorials and notes published in 
the various Law Journals on the subject of 
Insurance Law. 


GENERAL DiGeEst of the Decisions of the 
principal courts of the United States, England 
and Canada. Annual, being volume VII 








192 


of the Series, (to September 1892.) Pre- 

pared and published by the Lawyer’s Co- 

operative Publishing Company, Roches- 

ter, N. Y., 1892. 

If we must keep ourselves advised of all 
the decisions made in this country, as well 
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as of those in Canada and England, this | 
large volume is certainly a great help to us. | 


The size of it is discouraging and makes one 


feel that he cannot keep up with their de- | 


cisions and had better rely upon his knowl- 
edge of legal principles, but when one has 
a case onwhich he wants light or wishes the 
support of an adjudication this volume is 
almost sure to give him what he wants. 
The very multitude of the decisions in this 
country makes it likely that some one of 
them will have touched the point in ques- 
tion, and it is not a disadvantage to the law, 
as some say, to have the reports of the de- 
cisions of so many courts. They may not 
ull be wise and some may be foolish, but 
with this digest making them all known 
to the bench and the bar of the whole 
country the best thoughts are. taken up and 
repeated, and the law grows out of wide 
spreading roots and does not merely run in 
an old groove. The sequence of decisions 
may not be so strictly logical as it is in 


England, but the result may be quite as | 


good in the end. 


LAWYERS’ 
XVI. All current cases of general value 
and importance decided in the United 
States, State and Territorial Courts, with, 


Reports ANNOTATED.—Book | 
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full Annotation by Burdett A. Rich editor 
and Henry P. Farnham, assistant editor, 
(16 L. R. A.) Rochester, N. Y. The Law- 
oa Cooperative Publishing Company, 


LAWYERS’ Reporrs ANNOTATED.—Book 
XVII. The same, (17 L.R.A.) A very 
useful feature of these books is the short 
resumé of the decisions at the end of the 
volume classified with reference to subjects 
under a few general heads, so that one can: 
see what the trend of decisions has been as 
shown in these selected cases from all 
parts of the country. 


Volume 17 contains notes on parol evi- 
evidence to vary a written contract. Bur- 
den of proof in an action on a negotiable in- 
strument by the purchaser, Legal status. 
of an adopted child. Is a judgment a con- 
tract? Evidence in a criminal case of 
threats of accused or of person injured or 
killed, and many other subjects. Both. 
volumes contain several New Jersey cases 
annotated. 





BOOKS RECEIVED. 





PATENTABLE INVENTION, by Edward S. 
Renwick, Civil and Mechanical Engineer, 
and Expert in Patent Causes, Rochester, 
N.Y. The Lawyer’s Cooperative Publish- 
ing Co., 1893. 


DEATH BY WRONGFUL ACT, a treatise on 
the law peculiar to actions for injuries re- 
sulting in death including the text of the 
statues and an analytical table of their 
improvements, by Francis B. Tiffany, St. 
Paul, Minn. West Publishing Co., 1893. 











